BURNETTA M LONG
| BLA 97-162, 97-163 Deci ded My 23, 1997

Appeal s fromdeci sions declaring mning clains forfeited for failure
totinely file cla mnai ntenance fees or fee paynent wai ver certifications.
QRVC 52260 et al .

Afirned.

1 Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMint enance
Fees: Svall Mner Exenption

A decision declaring mning clains forfeited for
failure to tinely file a nai ntenance fee paynent wai ver
certification wll be affirned when the cl a nant does
not submt evidence that it is nore probabl e than not
that the docunent was actual ly filed and m spl aced.

APPEARANCES  Burnetta M Long, pro se; Marianne King, Esg., dfice of the
Regional Solicitor, Portland, Qegon, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

Burnetta M Long has appeal ed four Decenber 20, 1996, Decisions of
the Qegon Sate dfice, Bureau of Land Managenent (BLM, declaring the
MlIsite #1 (QRVC 52260), Lost Tinber (CQRVC 78227), Serra 7 (QRVC 47508),
Serra8- Serra 10 (RVC 50421 - (RVC 50423), and S erra 22 (QRVC 68787)
mning clains forfeited by operation of lawfor failure to file either
clai mnai ntenance fees or a nai ntenance fee wai ver certification on or
bef ore August 31, 1996, for the 1997 assessnent year, as required by the
Qmi bus Budget Reconciliation Act of August 10, 1993, Pub. L. No. 103-66,
107 Sat. 312 (1993).

The record contains a copy of an affidavit of annual assessnent work
for the MIlsite #1, Lost Tinber, and Serra 25-32 clains that was date-
stanped August 30, 1996, by BLMand a Tenporary Receipt No. 101415 for $50
on account of "10 - PQL [proof of labor]" dated August 30, 1996, by BLM
The record al so contains a copy of another affidavit of annual assessnent
work for the MIlsite 2, MIlsite 3, and Serra 7-10 and 21-24 clai ns date-
stanped August 30, 1996, by BLMand a Tenporary Receipt No. 101414 for $50
on account of "10 - PQL [proof of labor]" dated August 30, 1996, by BLM
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Appel | ant has encl osed copi es of these docunents as well as copi es
of the face side only of two mai ntenance fee paynent wai ver certifications,
one listing the MIlsite 1, Lost Tinber, and S erra 2532 mning clai ns,
the other listing the MlIlsite 2-3, Serra 7-10, and Serra 21-24 mning
clains. The certifications are not date-stanped.

Appel l ant states in her notice of appeal :

Al required records were personal ly hand delivered to and
accepted by BLMAgent Tina Seibert. The required fees were paid
and receipted at the sane tine. A Swall Mners Exenption was
filed at the sane tine (ten clains or |ess).

* % % (n Decenber 27, 1996, Robert Long of the Bonny-L-M ning
Qorporation and Burnetta Long, a single clainant, went to the
Portland office of BLMto see what the probl emwas. It took
Agent David Del [a]van and others over three hours to | ocate

the conplete files, which were lost. Agent Tina Seibert was

not available to contact for infornmation. Wen the files were
located, it was determned that the cause of cancellation of
clains was due to the fact the Svall Mners Exenption forns coul d
not be found, so when the clains were to be recorded, they were
aut onati cal |y cancel | ed.

** % A the tine of the Decenber 27th office visit, Agent

David Del[a]van stated it was our duty as the claimants to
obtain a dated stanped copy of the exenption wai ver for our
records. * * * Agent Del[aJvan told us to go hone, get our copy,
bring it back to the office and in the neantine, they woul d | ook
for the papers. n January 16, 1997, we returned to the Portland
office. This tine Agent Tina Seibert was al so available. She
could verify the fact that we were there on August 30, 1996 to
file our paperwork, but they again could not find the exenption
papers. Wen they tired of |ooking, we were advised to go hone,
file an Appeal and Say and to relocate the clains. They said
the papers were lost and could be in any body el se's files.

Snlarly, the Bonny-L-Mning Corporation has appeal ed two

Decenber 20, 1996, Decisions of the Qegon Sate Gfice, BLM declaring
the Serra 25 ((RMC 75069), Serra 26 ((RVMC 79060), Serra 27 (QRVC 81219),
Serra 28 ((RMC 90389), Serra 29 ((RVC 86412), Serra 21 ((RVC 67509),
Serra 23 ((RMC 69304), Serra 24 ((RVC 74116), MllIsite 2 (QRVC 63820),
and MIllsite 3 (GRMC 70072) mining clains forfeited by operation of |aw for
failure to file either cla mna ntenance fees or a nmai ntenance fee wai ver
certification on or before August 31, 1996, for the 1997 assessnent year.

The record for the two Deci sions appeal ed by the Bonny-L-M ni ng
Qorporation contains a copy of two affidavits of annual assessnent work
filed by Burnetta M Long, as agent for the Bonny-L-Mning Gorporation, one
for the Serra 21-24 and the MIlsite 1-3 clains and a second for the
Serra
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25-29 clains, both bearing a BLMdat e-stanp of August 30, 1996.

A

Tenporary Recei pt No. 101414 for $50 on account of "10 - PQL [proof of

| abor]" dated August 30, 1996, by BLMis al so in the record.

The Bonny-L-Mning Gorporation submtted copies of the foregoi ng
docunents as well as a copy of the face side only of two nai nt enance fee
paynent wai ver certifications, one listing the MIlsite 1, Lost Ti nber,
Serra 2532 mning clains and the other listing the Serra 7-10, the

Serra21-24, and the MIlsite 2 and MIIsite 3 clains. Neither
certification is date-stanped.

The Bonny-L-Mning Qorporation submtted a statenent simlar to that

of Burnetta M Long set forth above.

In response to our March 27, 1997, Oders requesting BLMto file
Answers to Appel lants' statenents, BLMhas filed an Answer and Mbtion
for Gonsolidation of the two appeals. The BLMMtion for (onsolidation

i s granted.

In BLMs Answer, Tina Seibert, BLMLand Law Examner, states she
renenbers the August 30, 1996, visit to BLMby Burnetta Long and a young
nman, but does not renenber what docunents they filed. (Declaration of

Tina Seibert, BEx. A Page 1.) She adds:

[Qur records indicate by the date stanp and recei pted copi es

inthe case file that they did in fact file a proof of |abor

docurent and submitted the requi red $5.00 proof of |abor service
fee. The record does not indicate the required nai nt enance fee

wai ver was filed. Because of our receipting and processing
procedure as outlined herein, and since all recordation and

nai nt enance docunents received in this office are kept together
and processed concurrently, | cannot explai n why we woul d have
the proof of |abor docunent but not the nai ntenance fee wai ver.

Qur procedure begins wth the receiving of the docunents
and affixing a date stanp show ng the tine and date of receipt,
naki ng a copy of the docunents, and returning the original of
the proof of labor to the owner. If awaiver is filed, we keep

the original and give a copy to the owner. V¢ prepare a

tenporary receipt for the submtted fees, give the clainants the
white carbon for their records, and staple the green carbon to
the docunents we retain along wth their paynent. This package
is then given to our Accounts Gifice for processing. Al of this

is done while the clainants are present at the tine of filing.

The BLM's Answer is al so acconpani ed by a Decl aration of Dean |.
Delavan. It relates his version of Appellants' Decenber 27, 1996, and

January 1997 visits:

[ Appel lants state it] took over three hours to locate the files,
which the claimants held were lost. | recall that it did take

sone tine, probably an hour, to locate the files which were
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under the nmanagenent of and found in the office of the

adj udi cat or who aut hored the [ Decenber 20, 1996] rejection
deci sions, but who was not in the BLMoffice the day of the
claimants inquiry. No Syall Mners Exenption was contained in
the case file.

It is ny recollection that | discussed at length wth the
claimants, the effect of the failure to file a nai ntenance fee
wai ver certificate or pay a fee in lieu thereof, and file proof
of labor docunents if required. The record in this case did
not indicate that they had filed a nai ntenance fee wai ver
certificate and they did not have a date stanped copy show ng
that the required docunent had ever been filed. However, the
case file record did show as evidenced by a date stanped copy,
that they had filed a proof of |abor docunent on August 30, 1996,
and that they had been given a receipt for the sane.

Because it is BLMpractice to return a clai mants date
stanped copy of all mining cla mdocunents filed in this office,
whet her filed in person or by mail, | suggested that they go
hone and search their records for a BLMdat e stanped copy of
the wai ver certificate showng that it had been recei ved by

this office. | recall telling the claimants that it is possible
the wai ver certificate could have inadvertently been filed into
another case file. | alsotold themthat because of the way

cases are processed it is highly inprobabl e that such an event
woul d occur; it is particularly unlikely in these cases because
the Svall Mner Exenption form if it had been filed wth the
proof of |abor, would have renained wth the proof of labor in
the case file. S nce the Longs said that they did not receive
any date stanped copi es of the docunents they filed, 1 then
suggest ed that when docunents are filed over the counter, they
ask for a date stanped copy as a proof of receipt and as an
alternative, that if they nail in critical docunents, they m ght
want to send themcertified so as to establish a date of receipt.

Burnetta Long and Robert Long returned to the office
sone tine in md-January 1997. Land Law Examner Tina Sei bert
was here at that tine and both Tina and | spoke with them They
said that they did not have a date stanped copy of the waiver
certificate. A that tine, we | ooked through the backl og of
date stanped but unprocessed filings and failed to find a wai ver
certificate for the Longs. | explained that since the BLMrecord
was devoi d of any evi dence show ng the wai ver docunent was ever
recei ved, there was nothing we could do to preserve their
filings, but that they did have the right of appeal.

(Answer, Ex. B at 1-2.)
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[1] In Trevor A Feenan, 138 IBLA 70, 72 (1997), we stated:

Al else appearing regul ar, admnistrative officials are
presuned to have properly discharged their duties and not |ost or
mspl aced |l egal | y significant docunents submtted for filing.
HS Radenacher, 58 IBLA 152, 88 |.D 873 (1981). The Board
accords great weight to this presunption of regularity, which
is not overcone by an uncorroborated statenent that the docunent
was nai led to BLM  See Bernard S Sorper, 60 | BLA 67 (1981),
aff'd, dv. No. 82-0449 (DD C Jan. 20, 1983). To overcone
the presunption of regularity, an appel |l ant nust present

evi dence whi ch establishes that it is "nore probabl e than not™"
that the mssing docunent was actual |y recei ved and subsequent|y
mspl aced. See Nahana & Wagant Energy Go., 108 | BLA 209, 214
(1989).

See also John E Baxter, 138 IBLA 129, 131 (1997). Appellants have not
presented such evidence in this case. The copies of the Gertifications
submtted by Appellants wth their Notices of Appeal are not date- stanped.
The BLMwoul d have failed to followits nornal procedure described above
of date-stanping and returni ng copi es of such Certifications to the
claimants for these to be copies of docunents BLMIost. Uhder the
circunstances of this case, we cannot find these copies constitute evi dence
denonstrating it is nore probabl e than not that BLMrecei ved Appel | ants'
Gertifications and subsequent!y mspl aced them

Pursuant to the applicabl e regulation, in the absence of paynent
of the cla mnai ntenance fee, failure to file the nai ntenance fee
paynent wai ver certification by the August 31 deadline provided in
43 CF.R § 3833.1-7 shall be deened concl usively to constitute a
forfeiture of the mning claam 43 CFR 8 3833.4(a)(2). Harlow Gorp.,
135 I BLA 382, 385 (1996); Aano Ranch (., 135 IBLA 61, 76 (1996). ¢
concl ude that BLMproperly decl ared Appel l ants' clains forfeited.

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1,
BLMs Decisions are affirned.

WIlT A lrwn
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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